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The background

Six years ago, in Doha, Members agreed to negotiations aimed at clarifying and improving
disciplines under the AD and SCM Agreements, while preserving the basic concepts, principles and
effectiveness of those Agreements. They also agreed to negotiations to clarify and improve
disciplines on fisheries subsidies. Four years later, at Hong Kong, Ministers gave more precision to
that objective, directed the Negotiating Group on Rules to intensify its work, and mandated me, as
Chairman, to prepare consolidated texts of the AD and SCM Agreements. At the time, Ministers
expected the Round to be completed in 2006, and I myself had hoped to circulate consolidated texts in
July of that year.

That did not happen but we nevertheless made good use of the extra time available to us. In
fact, at all times, we were jointly able to keep the pace and direction of the negotiations. With that
purpose in mind we concentrated on detailed and text-based proposals. All that collective effort was
positive and indeed helped me in moving the process forward. I am particularly thankful for those
Participants who were able to clearly identify their priorities and were capable of putting them in legal
language in effective time. Likewise, I am thankful to those who, being in a defensive position,
nevertheless helped the process by seriously engaging in the discussions.

A new challenge

However, we have now reached a point of diminishing returns in our Negotiating Group and
more importantly, we now face the challenge of starting a new phase. The overall negotiating process
demands us to enter this new realm. With the prospect of concluding the Doha Round soon, we are
now required not only to identify clearly our interests and the language we prefer to foster those
national objectives, but rather to find also the way to accommodate others' concerns and interests. It
is time to start seeking balance and to help the rest of the multilateral negotiations move forward too.
With this perspective in mind I decided not to seek the safety of "waiting and seeing", but rather to
assume fully my responsibilities and encourage you to start soon this much needed new stage of
negotiations. I am therefore pleased to present the Group with draft consolidated texts as requested by
Ministers.

The architecture, aim and objectives of these texts

I am putting these draft legal texts before the Group with the objective of stimulating serious
reflection by Participants on the broad parameters of possible outcomes to the negotiations with
respect to the mandate in paragraph 28 of the Doha Declaration. There are no brackets and no blanks,
not because I expect or ask Participants to agree to the texts at this stage, but indeed because I
consider that they are bracketed in their entirety. I thus ask Participants to treat the texts as documents
for intensive technical and detailed work in the Group. In order to ensure such a specific and focused
discussion, these draft texts are presented in the form of proposed revisions to the existing
Agreements on Anti-Dumping and Subsidies and Countervailing Measures, as manifested in specific
legal language.
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While these draft texts address all aspects of the Doha mandate in paragraph 28, i.e., anti-
dumping, subsidies and countervailing measures and fisheries subsidies, they do not reflect every
proposal put before the Group. This does not of course preclude that the issues contained in those
proposals could be addressed in a subsequent revision; my purpose in circulating these draft texts is
precisely to obtain further guidance from Participants. I also note that, since the beginning of these
negotiations, there has been a broad acceptance that changes to the anti-dumping rules should, where
relevant and appropriate, also be made to the rules regarding countervailing measures, and that is also
my intention. I have not in these texts transposed the draft revisions in the anti-dumping rules into the
countervail context because our discussions have focused on anti-dumping and because such a
transposition will require further technical discussion.

In preparing these draft texts, I have maintained as a paramount principle the need to achieve
in the negotiations a balance that takes into account the interests of all Participants. I have therefore
attempted to develop texts that I believe could facilitate the negotiation of a balanced outcome. Thus,
while all Participants will, I believe, find that a number of their demands have been taken into account
in these texts, every Participant will also find things that they do not like, and even that they dislike
intensely. That is the normal, and indeed inevitable, result of a negotiating process where the
objectives of Participants vary widely and are in many cases mutually incompatible. I call upon
Participants to assess these texts as a whole, and to carefully consider those elements that respond to
their demands and interests, rather than concentrating on those elements that they do not like.

The process ahead

With respect to further process, I repeat that I do not request or invite Participants to agree to
anything in these draft texts at this point. These texts are not the end of our negotiating process but
only the first step in a new phase involving further intensive discussions within the Group. What I do
expect of Participants is realistic and pragmatic engagement. While up to now we have focused on
considering the specific demands of Participants through the examination of negotiating proposals,
this new phase of our work must involve real negotiations where Participants will have to take into
account the needs of their negotiating partners as they pursue their own objectives.

We will start these discussions in two weeks time, with a first look at the texts in each of the
three areas of our work (anti-dumping, subsidies and countervailing measures, fisheries subsidies). At
that meeting I need to hear your views as to whether these texts contain the elements necessary to
work towards an appropriately balanced outcome, and if not, an explanation why not and, most
importantly, where and how you believe such a balance might be found. We will meet again in the
weeks of 21 January and 11 February 2008 for a more in-depth process in which we will identify
specific problems and then seek to start resolving them. My intention is to circulate revised draft texts
as soon thereafter as I have a sufficient basis to do so.

_______________
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AGREEMENT ON IMPLEMENTATION OF ARTICLE VI
OF THE GENERAL AGREEMENT ON TARIFFS AND TRADE 1994

Members hereby agree as follows:

PART I

Article 1

Principles

An anti-dumping measure shall be applied only under the circumstances provided for in
Article VI of GATT 1994 and pursuant to investigations initiated1 and conducted in accordance with
the provisions of this Agreement. The following provisions govern the application of Article VI of
GATT 1994 in so far as action is taken under anti-dumping legislation or regulations.

Article 2

Determination of Dumping

2.1 For the purpose of this Agreement, a product is to be considered as being dumped, i.e.
introduced into the commerce of another country at less than its normal value, if the export price of
the product exported from one country to another is less than the comparable price, in the ordinary
course of trade, for the like product when destined for consumption in the exporting country.

2.2 When there are no sales of the like product in the ordinary course of trade in the domestic
market of the exporting country or when, because of the particular market situation or the low volume
of the sales in the domestic market of the exporting country2, such sales do not permit a proper
comparison, the margin of dumping shall be determined by comparison with a comparable price of
the like product when exported to an appropriate third country, provided that this price is
representative, or with the cost of production in the country of origin plus a reasonable amount for
administrative, selling and general costs and for profits.

2.2.1 Sales of the like product in the domestic market of the exporting country or
sales to a third country at prices below per unit (fixed and variable) costs of
production plus administrative, selling and general costs may be treated as
not being in the ordinary course of trade by reason of price and may be
disregarded in determining normal value only if the authorities3 determine
that such sales are made within an extended period of time4 in substantial

1 The term "initiated" as used in this Agreement means the procedural action by which a Member
formally commences an investigation as provided in Article 5.

2 Sales of the like product destined for consumption in the domestic market of the exporting country
shall normally be considered a sufficient quantity for the determination of the normal value if such sales
constitute 5 per cent or more of the sales of the product under consideration to the importing Member, provided
that a lower ratio should be acceptable where the evidence demonstrates that domestic sales at such lower ratio
are nonetheless of sufficient magnitude to provide for a proper comparison.

3 When in this Agreement the term "authorities" is used, it shall be interpreted as meaning authorities at
an appropriate senior level.

4 The extended period of time should normally be one year but shall in no case be less than six months.
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quantities5 and are at prices which do not provide for the recovery of all costs
within a reasonable period of time. If prices which are below per unit costs at
the time of sale are above weighted average per unit costs for the period of
investigation, such prices shall be considered to provide for recovery of costs
within a reasonable period of time.

2.2.1.1 For the purpose of paragraph 2, costs shall normally be
calculated on the basis of records kept by the exporter or producer
under investigation, provided that such records are in accordance
with the generally accepted accounting principles of the exporting
country and reasonably reflect the costs associated with the
production and sale of the product under consideration. Authorities
shall consider all available evidence on the proper allocation of costs,
including that which is made available by the exporter or producer in
the course of the investigation, giving due regard to any cost
provided that such allocations have been historically utilized by the
exporter or producer, in particular in relation to establishing
appropriate amortization and depreciation periods and allowances
for capital expenditures and other development costs. Unless already
reflected in the cost allocations under this sub-paragraph, costs shall
be adjusted appropriately for those non-recurring items of cost which
benefit future and/or current production, or for circumstances in
which costs during the period of investigation are affected by start-up
operations.6

2.2.2 For the purpose of paragraph 2, the amounts for administrative, selling and
general costs and for profits shall be based on actual data pertaining to
production and sales in the ordinary course of trade of the like product by the
exporter or producer under investigation. When such amounts cannot be
determined on this basis, the amounts may be determined on the basis of:

(i) the actual amounts incurred and realized by the exporter or
producer in question in respect of production and sales in the
domestic market of the country of origin of the same general
category of products;

(ii) the weighted average of the actual amounts incurred and
realized by other exporters or producers subject to
investigation in respect of production and sales of the like
product in the domestic market of the country of origin;

(iii) any other reasonable method, provided that the amount for
profit so established shall not exceed the profit normally
realized by other exporters or producers on sales of products

5 Sales below per unit costs are made in substantial quantities when the authorities establish that the
weighted average selling price of the transactions under consideration for the determination of the normal value
is below the weighted average per unit costs, or that the volume of sales below per unit costs represents not less
than 20 per cent of the volume sold in transactions under consideration for the determination of the normal
value.

6 The adjustment made for start-up operations shall reflect the costs at the end of the start-up period or,
if that period extends beyond the period of investigation, the most recent costs which can reasonably be taken
into account by the authorities during the investigation.
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of the same general category in the domestic market of the
country of origin.

2.3 In cases where there is no export price or where it appears to the authorities concerned that
the export price is unreliable because of association or a compensatory arrangement between the
exporter and the importer or a third party, the export price may be constructed on the basis of the price
at which the imported products are first resold to an independent buyer, or if the products are not
resold to an independent buyer, or not resold in the condition as imported, on such reasonable basis as
the authorities may determine.

2.4 A fair comparison shall be made between the export price and the normal value. This
comparison shall be made at the same level of trade, normally at the ex-factory level, and in respect of
sales made at as nearly as possible the same time. Due allowance shall be made in each case, on its
merits, for differences which affect price comparability, including differences in conditions and terms
of sale, taxation, levels of trade, quantities, physical characteristics, and any other differences which
are also demonstrated to affect price comparability.7 In the cases referred to in paragraph 3,
allowances for costs, including duties and taxes, incurred between importation and resale, and for
profits accruing, should also be made. If in these cases price comparability has been affected, the
authorities shall establish the normal value at a level of trade equivalent to the level of trade of the
constructed export price, or shall make due allowance as warranted under this paragraph. The
authorities shall indicate to the parties in question what information is necessary to ensure a fair
comparison and shall not impose an unreasonable burden of proof on those parties.

2.4.1 When the comparison under paragraph 4 requires a conversion of currencies,
such conversion should be made using the rate of exchange on the date of
sale8 taken from a source of recognized authority9, provided that when a sale
of foreign currency on forward markets is directly linked to the export sale
involved, the rate of exchange in the forward sale shall be used. Fluctuations
in exchange rates shall be ignored and in an investigation the authorities shall
allow exporters at least 60 days to have adjusted their export prices to reflect
sustained movements in exchange rates during the period of investigation.

2.4.1.1 The source of recognized authority normally used, and the
specific method normally followed by the authorities in applying
subparagraph 4.1, shall be set forth in the laws, regulations or
published administrative procedures of the Member concerned, and
their application to each particular case shall be transparent and
adequately explained.

2.4.1.2 If, in a particular case, a Member does not use the source of
recognized authority or specific method set forth in its laws,
regulations or published administrative procedures, it shall explain in
the relevant public notices under Article 12 why it did not use such
source or method.

7 It is understood that some of the above factors may overlap, and authorities shall ensure that they do
not duplicate adjustments that have been already made under this provision.

8 Normally, the date of sale would be the date of contract, purchase order, order confirmation, or
invoice, whichever establishes the material terms of sale.

9 Sources of recognized authority may include central banks, multilateral financial institutions, widely
distributed financial journals, or other sources not created primarily for the purpose of conducting anti-dumping
proceedings.
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2.4.2 Subject to the provisions governing fair comparison in paragraph 4, the
existence of margins of dumping during thein an investigation phase initiated
pursuant to Article 5 shall normally be established on the basis of a
comparison of a weighted average normal value with a weighted average of
prices of all comparable export transactions or by a comparison of normal
value and export prices on a transaction-to-transaction basis. A normal value
established on a weighted average basis may be compared to prices of
individual export transactions if the authorities find a pattern of export prices
which differ significantly among different purchasers, regions or time
periods, and if an explanation is provided as to why such differences cannot
be taken into account appropriately by the use of a weighted
average-to-weighted average or transaction-to-transaction comparison.

2.4.3 When the authorities aggregate the results of multiple comparisons in order to
establish the existence or extent of a margin of dumping, the provisions of
this paragraph shall apply:

(i) when, in an investigation initiated pursuant to Article 5, the
authorities aggregate the results of multiple comparisons of a
weighted average normal value with a weighted average of prices of
all comparable export transactions, they shall take into account the
amount by which the export price exceeds the normal value for any of
the comparisons.

(ii) when, in an investigation initiated pursuant to Article 5, the
authorities aggregate the results of multiple comparisons of normal
value and export prices on a transaction-to-transaction basis or of
multiple comparisons of individual export transactions to a weighted
average normal value, they may disregard the amount by which the
export price exceeds the normal value for any of the comparisons.

(iii) when, in a review pursuant to Articles 9 or 11, the authorities
aggregate the results of multiple comparisons, they may disregard the
amount by which the export price exceeds the normal value for any of
the comparisons.

2.4.4 When there are differences with respect to models, types, grades or quality
within the product under consideration, the authorities shall provide exporters
and foreign producers with timely opportunities to express their views
regarding possible categorization and matching for purposes of comparison.
This shall not prevent the authorities from proceeding expeditiously with the
investigation.

2.5 In the case where products are not imported directly from the country of origin but are
exported to the importing Member from an intermediate country, the price at which the products are
sold from the country of export to the importing Member shall normally be compared with the
comparable price in the country of export. However, comparison may be made with the price in the
country of origin, if, for example, the products are merely transshipped through the country of export,
or such products are not produced in the country of export, or there is no comparable price for them in
the country of export.

2.6 Throughout this Agreement:
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(a) The term "product under consideration" shall be interpreted to mean the imported
product subject to investigation or review. The product under consideration shall be
limited to imported products that share the same basic physical characteristics. The
existence of differences with respect to factors such as models, types, grades and
quality shall not prevent imported products from being part of the same product under
consideration if they share the same basic physical characteristics. Whether such
differences are so significant as to preclude inclusion of imported products within a
single product under consideration shall be determined on the basis of relevant
factors, which may include similarity in use, interchangeability, competition in the
same market and distribution through the same channels.

(b) Tthe term "like product" ("produit similaire") shall be interpreted to mean a product
which is identical, i.e. alike in all respects to the product under consideration, or in
the absence of such a product, another product which, although not alike in all
respects, has characteristics closely resembling those of the product under
consideration.

2.7 This Article is without prejudice to the second Supplementary Provision to paragraph 1 of
Article VI in Annex I to GATT 1994.

Article 3

Determination of Injury10

3.1 A determination of injury for purposes of Article VI of GATT 1994 shall be based on positive
evidence and involve an objective examination of both (a) the volume of the dumped imports11 and
the effect of the dumped imports on prices in the domestic market for like products, and (b) the
consequent impact of these imports on domestic producers of such products.

3.2 With regard to the volume of the dumped imports, the investigating authorities shall consider
whether there has been a significant increase in dumped imports, either in absolute terms or relative to
production or consumption in the importing Member. With regard to the effect of the dumped
imports on prices, the investigating authorities shall consider whether there has been a significant
price undercutting by the dumped imports as compared with the price of a like product of the
importing Member, or whether the effect of such imports is otherwise to depress prices to a significant
degree or prevent price increases, which otherwise would have occurred, to a significant degree. No
one or several of these factors can necessarily give decisive guidance.

3.3 Where imports of a product from more than one country are simultaneously subject to
anti-dumping investigations, the investigating authorities may cumulatively assess the effects of such
imports only if they determine that (a) the margin of dumping established in relation to the imports
from each country is more than de minimis as defined in paragraph 8 of Article 5 and the volume of
imports from each country is not negligible and (b) a cumulative assessment of the effects of the

10 Under this Agreement the term "injury" shall, unless otherwise specified, be taken to mean material
injury to a domestic industry, threat of material injury to a domestic industry or material retardation of the
establishment of such an industry and shall be interpreted in accordance with the provisions of this Article.

11 For purposes of a determination of injury under this Article, imports attributable to any exporter or
producer for which the authorities determine a margin of dumping of zero or de minimis shall not be considered
to be "dumped imports".
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imports is appropriate in light of the conditions of competition between the imported products and the
conditions of competition between the imported products and the like domestic product.

3.4 The examination of the impact of the dumped imports on the domestic industry concerned
shall include an evaluation of all relevant economic factors and indices having a bearing on the state
of the industry, including actual and potential decline in sales, profits, output, market share,
productivity, return on investments, or utilization of capacity; factors affecting domestic prices; the
magnitude of the margin of dumping; actual and potential negative effects on cash flow, inventories,
employment, wages, growth, ability to raise capital or investments. This list is not exhaustive, nor can
one or several of these factors necessarily give decisive guidance.

3.5 It must be demonstrated that the dumped imports are, through the effects of dumping, as set
forth in paragraphs 2 and 4, causing injury within the meaning of this Agreement. The demonstration
of a causal relationship between the dumped imports and the injury to the domestic industry shall be
based on an examination of all relevant evidence before the authorities. The authorities shall also
examine any known factors other than the dumped imports which at the same time are injuring the
domestic industry, and the injuries ous effects of caused by these other factors must not be attributed
to the dumped imports.12 The examination required by this paragraph may be based on a qualitative
analysis of evidence concerning, inter alia, the nature, extent, geographic concentration, and timing of
such injurious effects. While the authorities should seek to separate and distinguish the injurious
effects of such other factors from the injurious effects of dumped imports, they need not quantify the
injurious effects attributable to dumped imports and to other factors, nor weigh the injurious effects of
dumped imports against those of other factors. Factors which may be relevant in this respect include,
inter alia, the volume and prices of imports not sold at dumping prices, contraction in demand or
changes in the patterns of consumption, trade restrictive practices of and competition between the
foreign and domestic producers, developments in technology and the export performance and
productivity of the domestic industry.

3.6 The effect of the dumped imports shall be assessed in relation to the domestic production of
the like product when available data permit the separate identification of that production on the basis
of such criteria as the production process, producers' sales and profits. If such separate identification
of that production is not possible, the effects of the dumped imports shall be assessed by the
examination of the production of the narrowest group or range of products, which includes the like
product, for which the necessary information can be provided.

3.7 A determination of a threat of material injury shall be based on facts and not merely on
allegation, conjecture or remote possibility. The change in circumstances which would create a
situation in which the dumping would cause injury must be clearly foreseen and imminent.13 In
making a determination regarding the existence of a threat of material injury, the authorities shall
consider the state of the domestic industry during the period of investigation, including an
examination of the impact of dumped imports upon it in accordance with paragraph 4, in order to
establish a background for the evaluation of threat of material injury. In addition, the authorities
should consider, inter alia, such factors as:

(i) a significant rate of increase of dumped imports into the domestic market indicating
the likelihood of substantially increased importation;

12 Factors which may be relevant in this respect include, inter alia, the volume and prices of imports not
sold at dumping prices, contraction in demand or changes in the patterns of consumption, trade restrictive
practices of and competition between the foreign and domestic producers, developments in technology and the
export performance and productivity of the domestic industry.

13 One example, though not an exclusive one, is that there is convincing reason to believe that there will
be, in the near future, substantially increased importation of the product at dumped prices.
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(ii) sufficient freely disposable, or an imminent, substantial increase in, capacity of the
exporter indicating the likelihood of substantially increased dumped exports to the
importing Member's market, taking into account available evidence concerning the
availability of other export markets to absorb any additional exports;

(iii) whether imports are entering at prices that will have a significant depressing or
suppressing effect on domestic prices, and would likely increase demand for further
imports; and

(iv) inventories of the product being investigated.

No one of these factors by itself can necessarily give decisive guidance but the totality of the factors
considered must lead to the conclusion that further dumped exports are imminent and that, unless
protective action is taken, material injury would occur.

3.8 With respect to cases where injury is threatened by dumped imports, the application of
anti-dumping measures shall be considered and decided with special care.

3.9 A determination of material retardation of the establishment of a domestic industry shall be
based on facts and not merely on allegation, conjecture or remote possibility. An industry may be
considered to be in establishment where a genuine and substantial commitment of resources has been
made to domestic production of a like product not previously produced in the territory of the
importing Member, but production has not yet begun or has not yet been achieved in commercial
volumes.14 In making a determination whether an industry is in establishment, and in examining the
impact of dumped imports on the establishment of that industry, the authorities may take into account
evidence concerning, inter alia, installed capacity, investments made and financing obtained, and
feasibility studies, investment plans or market studies.15

Article 4

Definition of Domestic Industry

4.1 For the purposes of this Agreement, and except to the extent otherwise provided in
Article 5.4, the term "domestic industry" shall be interpreted as referring to the domestic producers as
a whole of the like products or to those of them whose collective output of the products constitutes a
major proportion of the total domestic production of those products, except that:

14 The authorities may however consider that an industry is in establishment notwithstanding the
existence of established producers of the domestic like product, if those established producers are not able to
satisfy domestic demand for the product in question to any substantial degree; provided that under no
circumstances shall an industry be considered to be in establishment if the collective production capacity of
established producers exceeds 10 per cent of domestic demand for the product in question.

15 Members recognize that an examination of possible material retardation relates to the impact of
dumped imports on the efforts of the industry to become established, and that this type of impact may not be
reflected in actual or potential declines in performance. Nonetheless, the authorities shall evaluate, to the extent
that data exists, available information with respect to all economic factors and indices relevant to an
examination of material retardation of the establishment of the domestic industry in question.
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(i) when producers are related16 to the exporters or importers or are themselves importers
of the allegedly dumped product under consideration, the term "domestic industry"
may be interpreted as referring to the rest of the producers17,18 ;

(ii) in exceptional circumstances the territory of a Member may, for the production in
question, be divided into two or more competitive markets and the producers within
each market may be regarded as a separate industry if (a) the producers within such
market sell all or almost all of their production of the product in question in that
market, and (b) the demand in that market is not to any substantial degree supplied by
producers of the product in question located elsewhere in the territory. In such
circumstances, injury may be found to exist even where a major portion of the total
domestic industry is not injured, provided there is a concentration of dumped imports
into such an isolated market and provided further that the dumped imports are causing
injury to the producers of all or almost all of the production within such market.

4.2 When the domestic industry has been interpreted as referring to the producers in a certain
area, i.e. a market as defined in paragraph 1(ii), anti-dumping duties shall be levied19 only on the
products in question consigned for final consumption to that area. When the constitutional law of the
importing Member does not permit the levying of anti-dumping duties on such a basis, the importing
Member may levy the anti-dumping duties without limitation only if (a) the exporters shall have been
given an opportunity to cease exporting at dumped prices to the area concerned or otherwise give
assurances pursuant to Article 8 and adequate assurances in this regard have not been promptly given,
and (b) such duties cannot be levied only on products of specific producers which supply the area in
question.

4.3 Where two or more countries have reached under the provisions of paragraph 8(a) of
Article XXIV of GATT 1994 such a level of integration that they have the characteristics of a single,
unified market, the industry in the entire area of integration shall be taken to be the domestic industry
referred to in paragraph 1.

4.4 The provisions of paragraph 6 of Article 3 shall be applicable to this Article.

16 For the purpose of this paragraph, producers shall be deemed to be related to exporters or importers
only if (a) one of them directly or indirectly controls the other; or (b) both of them are directly or indirectly
controlled by a third person; or (c) together they directly or indirectly control a third person, provided that there
are grounds for believing or suspecting that the effect of the relationship is such as to cause the producer
concerned to behave differently from non-related producers. For the purpose of this paragraph, one shall be
deemed to control another when the former is legally or operationally in a position to exercise restraint or
direction over the latter.

17 In determining whether to exclude a producer from the domestic industry in cases where that
producer is itself an importer of the product under consideration, the authorities shall consider, inter alia, the
extent of that producer's imports of that product relative to its total sales of the domestic like product in the
market of the importing country and the range of the allegedly dumped goods imported by that producer relative
to the range of its domestic production and sales of the like product. Evidence that the producer's imports of the
allegedly dumped product are small relative to its total sales of the domestic like product in the market of the
importing country or that the goods imported by that producer represent a limited number of models relative to
the range of models of the domestic like product produced and sold domestically by the producer would
normally favour a conclusion that the producer should not be excluded from the domestic industry.

18 The reasons underlying any decision by the authorities to exclude from the domestic industry
producers that are related to the exporters or importers or are themselves importers of the allegedly dumped
product shall be set forth in the relevant public notices or separate reports required by Article 12.

19 As used in this Agreement "levy" shall mean the definitive or final legal assessment or collection of a
duty or tax.
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Article 5

Initiation and Subsequent Investigation

5.1 Except as provided for in paragraph 6, an investigation to determine the existence, degree and
effect of any alleged dumping shall be initiated upon a written application by or on behalf of the
domestic industry.

5.2 An application under paragraph 1 shall include evidence of (a) dumping, (b) injury within the
meaning of Article VI of GATT 1994 as interpreted by this Agreement and (c) a causal link between
the dumped imports and the alleged injury. Simple assertion, unsubstantiated by relevant evidence,
cannot be considered sufficient to meet the requirements of this paragraph. The application shall
contain such information as is reasonably available to the applicant on the following:

(i) (a) the identity of the applicant and the domestic industry by or on behalf of which
the application is made and, where the applicant is itself a producer, a description of
the volume and value of the domestic production of the like product by the applicant;.
Where a written application is made on behalf of the domestic industry, the
application shall identify the industry on behalf of which the application is made by a
list of all known domestic producers of the like product (or associations of domestic
producers of the like product) (b) the identity of those producers (or, to the extent this
is not practicable in the case of fragmented industries, associations of domestic
producers of the like product) supporting the application, and, to the extent possible, a
description of the volume and value of domestic production of the like product
accounted for by those such producers or associations of producers; and (c) the
identity of all known domestic producers of the like product (or, to the extent this is
not practicable in the case of a fragmented industry, associations of domestic
producers of the like product) and, to the extent possible, a description of the total
volume and value of domestic production of the like product;

(ii) a complete description of the allegedly dumped product, the names of the country or
countries of origin or export in question, the identity of each known exporter or
foreign producer and a list of known persons importing the product in question;

(iii) information on prices at which the product in question is sold when destined for
consumption in the domestic markets of the country or countries of origin or export
(or, where appropriate, information on the prices at which the product is sold from the
country or countries of origin or export to a third country or countries, or on the
constructed value of the product) and information on export prices or, where
appropriate, on the prices at which the product is first resold to an independent buyer
in the territory of the importing Member20;

(iv) information on the evolution of the volume of the allegedly dumped imports, the
effect of these imports on prices of the like product in the domestic market and the
consequent impact of the imports on the domestic industry, as demonstrated by
relevant factors and indices having a bearing on the state of the domestic industry,
such as those listed in paragraphs 2 and 4 of Article 3.

20 Including the sources of the information provided and, where relevant, the method used to derive
prices from that information.
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5.3 The authorities shall examine the accuracy and adequacy of the evidence provided in the
application21 to determine whether there is sufficient evidence to justify the initiation of an
investigation.

5.4 An investigation shall not be initiated pursuant to paragraph 1 unless the authorities have
determined, on the basis of an examination of the degree of support for, or opposition to, the
application expressed22 by domestic producers of the like product, that the application has been made
by or on behalf of the domestic industry.23 The application shall be considered to have been made
"by or on behalf of the domestic industry" if it is supported by those domestic producers whose
collective output constitutes more than 50 per cent of the total production of the like product produced
by that portion of the domestic industry expressing either support for or opposition to the application.
However, no investigation shall be initiated when domestic producers expressly supporting the
application account for less than 25 per cent of total production of the like product produced by the
domestic industry. For the purpose of this paragraph, the term "domestic industry" shall be
interpreted as referring to the domestic producers as a whole of the like product, subject to the
application of Article 4.1(i) and 4.1(ii).

5.5 The authorities shall avoid, unless a decision has been made to initiate an investigation, any
publicizing of the application for the initiation of an investigation. However, after an receipt of a
properly documented application has been filed and no later than 15 days before initiating before
proceeding to initiate an investigation, the authorities shall notify the government of the exporting
Member concerned and shall provide it with the full text of the written application, paying due regard
to the requirement for the protection of confidential information as provided for in paragraph 5 of
Article 6.

5.6 If, in special circumstances,24 the authorities concerned decide to initiate an investigation
without having received a written application by or on behalf of a domestic industry for the initiation
of such investigation, they shall proceed only if they have sufficient evidence of dumping, injury and
a causal link, as described in paragraph 2, to justify the initiation of an investigation.

5.6bis An investigation under this Article shall be initiated and conducted, and a determination of
the existence of dumping, injury and causal link shall be made, only with respect to a single product
under consideration, the scope of which shall be determined in accordance with Article 2.6(a). If
during the course of an investigation authorities find, in light of the evidence obtained, that the
investigation includes imported products that are not properly included within the scope of the
product under consideration, they shall amend the product scope of the investigation and shall only
impose an anti-dumping duty on imports of any distinct product under consideration if they make
determinations of the existence of dumping, injury and causal link with respect to that product.

5.7 The evidence of both dumping and injury shall be considered simultaneously (a) in the
decision whether or not to initiate an investigation, and (b) thereafter, during the course of the

21 The authorities shall, in addition, consult sources readily available to them, such as trade
associations, publications and public records, with a view to identifying any exporters or foreign producers of
the allegedly dumped product, and any domestic producers of the like product, not identified in the application.

22 In the case of fragmented industries involving an exceptionally large number of producers,
authorities may determine support and opposition by using statistically valid sampling techniques.

23 Members are aware that in the territory of certain Members employees of domestic producers of the
like product or representatives of those employees may make or support an application for an investigation
under paragraph 1.

24 Such special circumstances may exist, inter alia, where the domestic industry is still in establishment
or where one or more new producers are still in a start-up situation.
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investigation, starting on a date not later than the earliest date on which in accordance with the
provisions of this Agreement provisional measures may be applied.

5.8 An application under paragraph 1 shall be rejected and an investigation shall be terminated
promptly as soon as the authorities concerned are satisfied that there is not sufficient evidence of
either dumping or of injury to justify proceeding with the case. There shall be immediate termination
in cases where the authorities determine that the margin of dumping is de minimis, or that the volume
of dumped imports, actual or potential, or the injury, is negligible. The margin of dumping shall be
considered to be de minimis if this margin is less than 2 per cent, expressed as a percentage of the
export price. The volume of dumped imports shall normally be regarded as negligible if the volume
of dumped imports from a particular country is found to account for less than 3 per cent of imports of
the like product in the importing Member, unless countries which individually account for less than
3 per cent of the imports of the like product in the importing Member collectively account for more
than 7 per cent of imports of the like product in the importing Member.

5.9 An anti-dumping proceeding shall not hinder the procedures of customs clearance.

5.10 Investigations shall, except in special circumstances, be concluded within one year, and in no
case more than 18 months, after their initiation.

5.10bis Except where circumstances have changed, the authorities shall not initiate an investigation
where a previous investigation of the same product from the same Member initiated pursuant to this
Article resulted in a negative final determination within one year prior to the filing of the application.
If an investigation is initiated in such a case, the authorities shall explain the changed circumstances
which warrant initiation in the notice of initiation or separate report provided for in Article 12.1.

Article 6

Evidence

6.1New The authorities may request interested parties to supply such information as the authorities
reasonably consider may be necessary for the conduct of the investigation, including information in
the possession of parties that are affiliated to those interested parties.

6.1 All interested parties in an anti-dumping investigation shall be given notice of the information
which the authorities require and ample opportunity to present in writing all evidence which they
consider relevant in respect of the investigation in question.

6.1.1 Exporters or foreign producers receiving questionnaires used in an
anti-dumping investigation shall be given at least 30 days for reply.25,26 Due
consideration should be given to any request for an extension of the 30-day
period and, upon cause shown, such an extension should be granted whenever
practicable.

25 It is desirable that the authorities not require certification of translations by official translators.
Where such certification is required, exporters or foreign producers shall be given an additional seven days for
reply.

26 As a general rule, the time-limit for exporters shall be counted from the date of receipt of the
questionnaire, which for this purpose shall be deemed to have been received one week from the date on which it
was sent to the respondent or transmitted to the appropriate diplomatic representative of the exporting Member
or, in the case of a separate customs territory Member of the WTO, an official representative of the exporting
territory.
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6.1.1bis Within a reasonable period of time after the receipt of the response to a
questionnaire, the authorities shall make a preliminary analysis of that
response and shall notify the interested party concerned in writing of any
requests for clarification or additional information.

6.1.2 Subject to the requirement to protect confidential information, evidence
presented in writing by one interested party shall be made available promptly
to other interested parties participating in the investigation.

6.1.3 As soon as an investigation has been initiated, the authorities shall provide
the full text of the written application received under paragraph 1 of Article 5
to the known exporters27 and to the authorities of the exporting Member and
shall make it available, upon request, to other interested parties involved.
Due regard shall be paid to the requirement for the protection of confidential
information, as provided for in paragraph 5.

6.2 Throughout the anti-dumping investigation all interested parties shall have a full opportunity
for the defence of their interests. To this end, the authorities shall, on request, provide opportunities
for all interested parties to meet those parties with adverse interests, so that opposing views may be
presented and rebuttal arguments offered. Provision of such opportunities must take account of the
need to preserve confidentiality and of the convenience to the parties. There shall be no obligation on
any party to attend a meeting, and failure to do so shall not be prejudicial to that party's case.
Interested parties shall also have the right, on justification, to present other information orally.

6.3 Oral information provided under paragraph 2 shall be taken into account by the authorities
only in so far as it is subsequently reproduced in writing and made available to other interested
parties, as provided for in subparagraph 1.2.

6.4 The authorities shall whenever practicable provide timely opportunities for all interested
parties to see promptly all information that is relevant to the presentation of their cases, that is non t
confidential information as defined in paragraph 5, and that is used by before the authorities in an
anti-dumping investigation, and to prepare presentations on the basis of this information.

6.4bis The authorities shall maintain a file containing all non-confidential documents submitted to or
obtained by the authorities in an anti-dumping proceeding, including non-confidential summaries of
confidential documents and any explanations provided pursuant to Article 6.5.1 as to why
summarization is not possible, and shall allow any person to review and copy the documents in that
file upon request. Access to this file shall be provided promptly, and in any case within two working
days of a request. The non-confidential file shall be kept in an organized manner, and a complete
index of all documents in the possession of the authorities, including confidential documents, shall be
included therein. Each file shall include all public notices related to that proceeding issued pursuant
to Article 12, as well as separate reports issued pursuant to footnote 60 to that Article. Each file shall
be maintained for at least five years beyond the date that the proceeding is completed. The authorities
shall provide for the copying of documents in the non-confidential file at the reasonable expense of

27 It being understood that, where the number of exporters involved is particularly high, the full text of
the written application should may instead be provided only to the authorities of the exporting Member or to the
relevant trade association, if any. In such cases, the authorities shall so inform the government of the exporting
Member.
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the person so requesting, or shall allow, subject to reasonable safeguards, that person to remove the
documents for copying elsewhere.28

6.5 Any information which is by nature confidential (for example, because its disclosure would
be of significant competitive advantage to a competitor or because its disclosure would have a
significantly adverse effect upon a person supplying the information or upon a person from whom that
person acquired the information), or which is provided on a confidential basis by parties to an
investigation shall, upon good cause shown, be treated as such by the authorities. Such information
shall not be disclosed without specific permission of the party submitting it.29

6.5.1 The authorities shall require interested parties providing confidential
information to furnish non-confidential versions of the document containing
the confidential information within two working days of submitting the
original document.summaries thereof. The non-confidential version shall be
identical to the version containing the confidential information, except that
the confidential information shall be removed and replaced by a summary of
that information These summaries shall be in sufficient detail to permit a
reasonable understanding of the substance of the information submitted in
confidence. In exceptional circumstances, such parties providing confidential
information may indicate that such information is not susceptible of
summary. In such exceptional circumstances, a statement of the reasons why
summarization is not possible must be provided.

6.5.2 If the authorities find that a request for confidentiality is not warranted and if
the supplier of the information is either unwilling to make the information
public or to authorize its disclosure in generalized or summary form, the
authorities may disregard such information unless it can be demonstrated to
their satisfaction from appropriate sources that the information is correct.30

6.6 Except in circumstances provided for in paragraph 8, the authorities shall during the course of
an investigation satisfy themselves as to the accuracy of the information supplied by interested parties
upon which their findings are based.

6.7 In order to verify information provided or to obtain further details, the authorities may carry
out investigations in the territory of other Members as required, provided they obtain the agreement of
the firms concerned and notify the representatives of the government of the Member in question, and
unless that Member objects to the investigation. The procedures described in Annex I shall apply to
investigations carried out in the territory of other Members. Subject to the requirement to protect
confidential information, the authorities shall make the results of any such investigations available, or
shall provide disclosure thereof pursuant to paragraph 9, to the firms to which they pertain and may
make such results available to the applicants.

6.8 In cases in which any interested party refuses access to, or otherwise does not provide,
necessary information within a reasonable period or significantly impedes the investigation,
preliminary and final determinations, affirmative or negative, may be made on the basis of the facts
available. The provisions of Annex II shall be observed in the application of this paragraph.

28 The requirements of this paragraph may be met by making such non-confidential documents and
indices available via the internet.

29 Members are aware that in the territory of certain Members disclosure pursuant to a narrowly-drawn
protective order may be required.

30 Members agree that requests for confidentiality should not be arbitrarily rejected.



TN/RL/W/213
Page 16

6.8.1 Where an interested party substantiates that it does not control31 an affiliated
party and that, despite its best efforts, it has been unable to obtain requested
information from that affiliated party, the authorities shall consider whether
to maintain, modify or withdraw the request, taking into account the
importance of the information to the investigation. In the event the
authorities decide to maintain the request, whether in the same form or as
modified, they shall take such reasonable steps as are available to them to
support the interested party's efforts to obtain the information. Where despite
the interested party's best efforts, necessary information in the possession of
an affiliated party is not supplied, the authorities may base their
determinations on the facts available. They shall not, however, deem the
interested party to have been non-cooperative.

6.9 The authorities shall, before a final determination is made, inform provide all interested
parties with a written report of the essential facts under consideration which they intend will form the
basis for the decision whether to apply definitive measures. Interested parties shall have 20 days to
respond to this report and the authorities shall address any responses in their final
determination.32Such disclosure should take place in sufficient time for the parties to defend their
interests.

6.9bis The authorities shall, normally within seven days after giving public notice of a final
determination under Article 12.2, disclose to each exporter or producer for whom an individual rate of
duty has been determined the calculations used to determine the margin of dumping for that exporter
or producer.33 The authorities shall provide to the exporter or producer the calculations, either in
electronic format (such as a computer programme or spreadsheet) or in another appropriate medium, a
detailed explanation of the information used, the sources of that information and any adjustments
made to the information prior to its use in the calculations. The disclosure and explanation shall be in
sufficient detail to permit the interested party to reproduce the calculations without undue difficulty.

6.10 The authorities shall, as a rule, determine an individual margin of dumping for each known
exporter or producer concerned of the product under investigation consideration. In cases where the
number of exporters, producers, importers or types of products involved is so large as to make such a
determination impracticable, the authorities may limit their examination either to a reasonable number
of interested parties or products by using samples which are statistically valid on the basis of
information available to the authorities at the time of the selection, or to the largest percentage of the
volume of the exports from the country in question which can reasonably be investigated.

6.10.1 Any selection of exporters, producers, importers or types of products made
under this paragraph shall preferably be chosen in consultation with, and
preferably with the consent of, the exporters, producers or importers
concerned.

6.10.2 In cases where the authorities have limited their examination, as provided for
in this paragraph, they shall nevertheless determine an individual margin of

31 For purposes of this paragraph, one party shall be deemed to control another when the former is
legally or operationally in a position to exercise restraint or direction, or to exercise significant influence, over
the latter. When considering whether control exists, the authorities may take into account, inter alia, direct or
indirect shareholdings and any contractual, legal or family relationship between the parties.

32 This disclosure shall be made within sufficient time to allow an exporter to offer an undertaking in
response.

33 This requirement is satisfied where the authorities make such a disclosure pursuant to Article 6.9
before the final determination is made.
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dumping for any exporter or producer not initially selected who submits the
necessary information in time for that information to be considered during the
course of the investigation, except where the number of exporters or
producers is so large that individual examinations would be unduly
burdensome to the authorities and prevent the timely completion of the
investigation. Voluntary responses shall not be discouraged.

6.10.3 Where the authorities limit their examination pursuant to this paragraph, they
shall explain, in their public notices pursuant to Article 12, the basis for their
conclusion that it was impracticable to determine an individual margin of
dumping for each known exporter or producer, the reasons for the specific
selection made and the reasons why an individual margin was not determined
for any exporter or producer not initially selected who submitted the
necessary information in time for that information to be considered during the
course of the investigation.

6.11 For the purposes of this Agreement, "interested parties" shall include:

(i) an exporter or foreign producer or the importer of a product subject to investigation,
under consideration or a trade or business association a majority of the members of
which are producers, exporters or importers of such product;

(ii) the government of the exporting Member; and

(iii) a producer of the like product in the importing Member or a trade and business
association a majority of the members of which produce the like product in the
territory of the importing Member.

This list shall not preclude Members from allowing domestic or foreign parties other than those
mentioned above to be included as interested parties.

6.12 The authorities shall provide opportunities for industrial users of the product under
investigationconsideration, and for representative consumer organizations in cases where the product
is commonly sold at the retail level, to provide information which is relevant to the investigation
regarding dumping, injury and causality.

6.13 The authorities shall take due account of any difficulties experienced by interested parties, in
particular small companies, in supplying information requested, and shall provide any assistance
practicable, including by responding in a timely manner to requests for clarification of questionnaires.

6.14 The procedures set out above are not intended to prevent the authorities of a Member from
proceeding expeditiously with regard to initiating an investigation, reaching preliminary or final
determinations, whether affirmative or negative, or from applying provisional or final measures, in
accordance with relevant provisions of this Agreement.

Article 7

Provisional Measures

7.1 Provisional measures may be applied only if:
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(i) an investigation has been initiated in accordance with the provisions of Article 5 and,
a public notice has been given to that effect; and

(ii) interested parties have been given adequate opportunities to submit information,
including responses to questionnaires sent in accordance with Article 6.1.1, and make
comments;

(iii) a detailed preliminary affirmative determination has been made of dumping and
consequent injury to a domestic industry taking into account any responses to
questionnaires and any other relevant information submitted by interested parties; and

(iiiiv) the authorities concerned judge such measures necessary to prevent injury being
caused during the investigation.

7.2 Provisional measures may take the form of a provisional duty or, preferably, a security - by
cash deposit or bond - equal to the amount of the anti-dumping duty provisionally estimated, being
not greater than the provisionally estimated margin of dumping. Withholding of appraisement is an
appropriate provisional measure, provided that the normal duty and the estimated amount of the
anti-dumping duty be indicated and as long as the withholding of appraisement is subject to the same
conditions as other provisional measures.

7.3 Provisional measures shall not be applied sooner than 60 days from the date of initiation of
the investigation.

7.4 The application of provisional measures shall be limited to as short a period as possible, not
exceeding foursix months or, on decision of the authorities concerned, upon request by exporters
representing a significant percentage of the trade involved, to a period not exceeding sixnine months.
When authorities, in the course of an investigation, examine whether a duty lower than the margin of
dumping would be sufficient to remove injury, these periods may be six and nine months,
respectively.

7.5 The relevant provisions of Article 9 shall be followed in the application of provisional
measures.

Article 8

Price Undertakings

8.1 Proceedings may34 be suspended or terminated without the imposition of provisional
measures or anti-dumping duties upon receipt of satisfactory voluntary undertakings from any
exporter to revise its prices or to cease exports to the area in question at dumped prices so that the
authorities are satisfied that the injurious effect of the dumping is eliminated. Price increases under
such undertakings shall not be higher than necessary to eliminate the margin of dumping. It is
desirable that the price increases be less than the margin of dumping if such increases would be
adequate to remove the injury to the domestic industry.

8.2 Price undertakings shall not be sought or accepted from exporters unless the authorities of the
importing Member have made a preliminary affirmative determination of dumping and injury caused
by such dumping or, if no affirmative preliminary determination is made, until the authorities have

34 The word "may" shall not be interpreted to allow the simultaneous continuation of proceedings with
the implementation of price undertakings except as provided in paragraph 4.
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made disclosure pursuant to paragraph 9 of Article 6. The authorities shall inform exporters of their
right to offer undertakings and shall allow them an adequate opportunity to do so.

8.3 Undertakings offered need not be accepted if the authorities consider their acceptance
impractical, for example, if the number of actual or potential exporters is too great, or for other
reasons, including reasons of general policy. Should the case arise and where practicable, tThe
authorities shall provide to the exporter the reasons which have led them to consider acceptance of an
undertaking as inappropriate, and shall, to the extent possible, give the exporter an opportunity to
make comments thereon.

8.4 If an undertaking is accepted, the investigation of dumping and injury shall nevertheless be
completed if the exporter so desires or the authorities so decide. In such a case, if a negative
determination of dumping or injury is made, the undertaking shall automatically lapse, except in cases
where such a determination is due in large part to the existence of a price undertaking. In such cases,
the authorities may require that an undertaking be maintained for a reasonable period consistent with
the provisions of this Agreement. In the event that an affirmative determination of dumping and
injury is made, the undertaking shall continue consistent with its terms and the provisions of this
Agreement.

8.5 Price undertakings may be suggested by the authorities of the importing Member, but no
exporter shall be forced to enter into such undertakings. The fact that exporters do not offer such
undertakings, or do not accept an invitation to do so, shall in no way prejudice the consideration of the
case. However, the authorities are free to determine that a threat of injury is more likely to be realized
if the dumped imports continue.

8.6 Authorities of an importing Member may require any exporter from whom an undertaking has
been accepted to provide periodically information relevant to the fulfilment of such an undertaking
and to permit verification of pertinent data. In case of material violation of an undertaking, the
authorities of the importing Member may take, under this Agreement in conformity with its
provisions, expeditious actions which may constitute immediate application of provisional measures
using the best information available.35 In such cases, definitive duties may be levied in accordance
with this Agreement on products entered for consumption not more than 90 days before the
application of such provisional measures, except that any such retroactive assessment shall not apply
to imports entered before the violation of the undertaking.

Article 9

Imposition and Collection of Anti-Dumping Duties

9.1 The decision whether or not to impose an anti-dumping duty in cases where all requirements
for the imposition have been fulfilled, and the decision whether the amount of the anti-dumping duty
to be imposed shall be the full margin of dumping or less, are decisions to be made by the authorities
of the importing Member. It is desirable that the imposition be permissive in the territory of all
Members, and that the duty be less than the margin if such lesser duty would be adequate to remove
the injury to the domestic industry. Each Member whose national legislation contains provisions on
anti-dumping measures shall establish procedures in its laws or regulations36 to enable its authorities,

35 Without prejudice to the right to take expeditious actions, the authorities shall inform the exporter if
they consider that there has been a material violation of the undertaking, and shall provide the exporter an
opportunity to comment.

36 Each such Member shall publish those procedures and shall notify them to the Committee pursuant
to Article 18.5.
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in making such decisions in an investigation initiated pursuant to Article 5, to take due account of
representations made by domestic interested parties37 whose interests might be affected by the
imposition of an anti-dumping duty.38 The application of these procedures, and decisions made
pursuant to them, shall not be subject to dispute settlement pursuant to the DSU, Article 17 of this
Agreement or any other provision of the WTO Agreement.

9.2 When an anti-dumping duty is imposed in respect of any product, such anti-dumping duty
shall be collected in the appropriate amounts in each case, on a non-discriminatory basis on imports of
such product from all sources found to be dumped and causing injury, except as to imports from those
sources from which price undertakings under the terms of this Agreement have been accepted. The
authorities shall name the supplier or suppliers of the product concerned. If, however, several
suppliers from the same country are involved, and it is impracticable to name all these suppliers, the
authorities may name the supplying country concerned. If several suppliers from more than one
country are involved, the authorities may name either all the suppliers involved, or, if this is
impracticable, all the supplying countries involved.

9.3 The amount of the anti-dumping duty shall not exceed the margin of dumping as established
under Article 2. In this regard, each Member shall establish procedures39 to ensure a prompt refund,
upon request, where the duty or security collected exceeds the actual margin of dumping.40 In this
respect, the following subparagraphs shall apply.

9.3.1New A determination of final liability for payment of anti-dumping duties, or of
whether a duty in excess of the margin of dumping has been paid, may be
made on the basis of (i) individual import transactions, (ii) all import
transactions by an importer from an exporter or producer, or (iii) all import
transactions from an exporter or producer. In determining the existence or
amount of liability for any duty, or the entitlement to any refund, the
authorities may disregard the amount by which the export price exceeds the
normal value for any comparisons.

9.3.1 When the amount of the anti-dumping duty is assessed on a retrospective
basis, the determination of the final liability for payment of anti-dumping
duties shall take place as soon as possible, normally within 12 months, and in
no case more than 18 months, after the date on which a request for a final
assessment of the amount of the anti-dumping duty has been made.41 Any
refund shall be made promptly and normally in not more than 90 days
following the determination of final liability made pursuant to this
sub-paragraph. In any case, where a refund is not made within 90 days, the
authorities shall provide an explanation if so requested.

37 For the purpose of this paragraph, the term "domestic interested parties" shall include industrial users
of the imported product under consideration and of the domestic like product, suppliers of inputs to the domestic
industry and, where the product is commonly sold at the retail level, representative consumer organizations.

38 Decisions taken pursuant to these procedures are not subject to the judicial review requirements of
Article 13.

39 These procedures shall be set forth in the Member's laws, regulations or published administrative
procedures and shall be notified to the Committee pursuant to Article 18.5.

40 The actual dumping margin determined by the authorities shall be based on the relevant updated
normal value and export price.

41 It is understood that the observance of the time-limits mentioned in this subparagraph and in
subparagraph 3.2 may not be possible where the product in question is subject to judicial review proceedings.
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9.3.2 When the amount of the anti-dumping duty is assessed on a prospective basis,
provision shall be made for a prompt refund, upon request, of any duty paid
in excess of the margin of dumping. A refund of any such duty paid in
excess of the actual margin of dumping shall normally take place within
12 months, and in no case more than 18 months, after the date on which a
request for a refund, duly supported by evidence, has been made by an
importer of the product subject to the anti-dumping duty, or by an exporter on
behalf of, and in association with, one or more importers. The refund
authorized should normally be made within 90 days of the above-noted
decision.

9.3.3 In determining whether and to what extent a reimbursement should be made
when the export price is constructed in accordance with paragraph 3 of
Article 2, authorities should take account of any change in normal value, any
change in costs incurred between importation and resale, and any movement
in the resale price which is duly reflected in subsequent selling prices, and
should calculate the export price with no deduction for the amount of
anti-dumping duties paid when conclusive evidence of the above is provided.

9.3.4 In the event that monies paid or deposited are refunded pursuant to this
paragraph, the authorities shall pay a reasonable amount of interest on the
monies refunded.

9.4 When the authorities have limited their examination in accordance with the second sentence
of paragraph 10 of Article 6, any anti-dumping duty applied to imports from exporters or producers
not included in the examination shall not exceed:

(i) the weighted average margin of dumping established with respect to the selected
exporters or producers or,

(ii) where the liability for payment of anti-dumping duties is calculated on the basis of a
prospective normal value, the difference between the weighted average normal value
of the selected exporters or producers and the export prices of exporters or producers
not individually examined,

provided that the authorities shall disregard for the purpose of this paragraph any zero and de minimis
margins and margins established under the circumstances referred to in paragraph 8 of Article 6. The
authorities shall apply individual duties or normal values to imports from any exporter or producer not
included in the examination who has provided the necessary information during the course of the
investigation, as provided for in subparagraph 10.2 of Article 6.

9.5 If a product is subject to anti-dumping duties in an importing Member, the authorities shall
promptly carry out a review for the purpose of determining individual margins of dumping for any
exporters or producers in the exporting country in question who have not exported the product to the
importing Member during the period of investigation, provided that these exporters or producers can
show that (a) they are not related to any of the exporters or producers in the exporting country who are
subject to the anti-dumping duties on the product, and (b) they have engaged in bona fide sales in
commercial quantities into the importing Member (as evidenced by shipments of the product or by a
contract for sale pursuant to which such shipments will occur within six months of the date upon
which the contract was concluded).

9.5.1 A decision whether or not to initiate a review under this paragraph shall be
taken within three months of receipt of a duly substantiated request, during
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which period the authorities may take such steps as they deem appropriate to
verify the accuracy and adequacy of the information contained in the request.
The applicant and the domestic industry shall be advised of the initiation of
any review and a public notice of the initiation shall also be made. The Such
a review shall be initiated and carried out on an accelerated basis, compared
to normal duty assessment and review proceedings in the importing Member,
and shall in any event be concluded within nine months of receipt of a duly
substantiated request.

9.5.2 No anti-dumping duties shall be levied on imports from such exporters or
producers while the review is being carried out. The authorities may,
however, withhold appraisement and/or request guarantees to ensure that,
should such a review result in a determination of dumping in respect of such
producers or exporters, anti-dumping duties can be levied retroactively to the
date of the initiation of the review. Upon collection of any such duties due,
the authority shall promptly release any guarantee or bond.

Article 9bis

Circumvention

9bis.1 The authorities may extend the scope of application of an existing definitive anti-dumping
duty to imports of a product that is not within the product under consideration from the country
subject to that duty if the authorities determine that such imports take place in circumstances that
constitute circumvention of the existing anti-dumping duty.42

9bis.2 Authorities may only find circumvention within the meaning of paragraph 1 if they
demonstrate that:

(i) Subsequent to the initiation of the investigation that resulted in the imposition of the
existing definitive anti-dumping duty, imports of the product under consideration
from the country subject to that duty have been supplanted, in whole or in part43:

- by imports from the country subject to the anti-dumping duty of parts or
unfinished forms of a product for assembly or completion into a product that
is the same as the product under consideration;

- by imports of a product that is the same as the product under consideration
and that has been assembled or completed in a third country from parts or
unfinished forms of a product imported from the country subject to the
existing anti-dumping duty; or

- by imports of a slightly modified product44 from the country subject to the
existing anti-dumping duty;

42 Throughout this Article anti-dumping duty will be understood as duty or undertaking.
43 Factors pertinent to a consideration of whether imports of the product under consideration have been

supplanted include whether there has been a change in the pattern of trade of the exporters subject to the anti-
dumping duty, the timing of such change, and any association or compensatory arrangement between the
exporter and the importer or a third party. No one or several of these factors can necessarily give decisive
guidance.


